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April 24, 2008

To: Members of the Cleveland Charter Review Commission

I am writing this letter to you as a supplement to my testimony for the Municipal
Construction Equipment Operators’ Labor Council (thé urion that represents the construction
equipment operators, water plant operators and stationary engineers employed by Cleveland)
with respect to Cleveland Charter Section 132. During that testimony, and the testimony of -
Barbara Langhenry, for Cleveland, mention was made about a case where Cleveland was held in
contempt of Court for faiiing to comply with the civil service jurisdiction of the members of this
union, as defined by Cleveland’s Civil Service Commission. On April 17, 2008, the Court of
Appeals for Cayaho ga County affirmed that contempt finding. The last sentence of pafagraph 9
of that opinion makes clear that contrary to Ms. Langhenry’s testimony, this case was clearly
r;:Iated to the work jurisdiction requirements of Charter Section 132. A copy of that ruling in this
case is attached to this letter,

Cleveland’s proposals to repeal Charter Section 132 and to allow the Cleveland’s Civil
Service Commission to enforce work jurisdiction requirements has been shown by recent history
not to work.” This union has several times asked Lucille Ambroz and the Civil Service
Commission, in writing, to comply with its Charter obligation to enforce the work jurisdiction
requirements of Charter Section 132. Those requests were ignored.

For this reason, Cleveland’s refusal to comply with existing legal obligations as
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evidenced by this contempt finding, and those described in my testimony, the CEO Union hopes
that you will adopt and recommend its changes to Charter Section 132 to Cleveland’s voters, and

will reject Cleveland’s proposal to repeal this section of the Cleveland Charter.

Respectfully submitted,

g

r

Stewart ). Roll



{Cite a8 Mun. Constr. Equip. Operators v, Cleveland, 2085-Ohio-1826.]
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CHRISTINE T. McMONAGLE, J.:

{13 Defendants-appeliants, the city of Cleveland and Mayor Frank Jackson,
appeal the March 30, 2007 trial court judgment sanctioning them in the amount of
$58,000 and awarding attorney fees to plaintiff-appellant, Municipal Construction
Equipment Operators (“MCEQO”).

{92} The record before us demonstrates that MCEO filed this action in the
court of common pleas on May 22, 2006 to obtain a judgment cdnﬁrming and
enforcing a Federal Mediation and Conciliaticn'Service arbitration award. The
arbitration award determined that appellants had failed to comply with their
obligations set forth in the parties’ February 14, 2005 collective bargaining
agreement. The dispute between the parties arose from the section of the collective
bargaining agréeement that required appellants to cémpiy with ité Civil Service
Commission job descriptions in assigning the MCEQ employees work, and
attempting to avoid assigning thelr work to other city employees.

{93} Appellants filed a motion to vacate the arbitration award, which was
denied on September 29, 2008. In that September 29 judgment, the trial cou&
confirmed and adopted the arbitration award as the judgment of the court. No

'appea! was taken, Ultimately, MCEO filed a motion for show cause, requesting
appeliants to show why they should not be held in contempt for violating the court’s
September 28 judgment. A hearing was held on MCEO’s motion, and in a judgment

dated November 20, 2006, the trial court found appellants in contempt. In that



November 20 entry, the court required appellants to prepare and file by December 8,
2006, a proposal describing how they would comply with the court’s September 29
entry conﬁrmirig the award. The November 20 entry also required compliance with
appellants’ proposal, and any modifications made to it by the trial court, to avoid
$1,000 per day sanctions.

{114} Appeliants filed their proposal in accordance with the court’s November
20 judgment. In a judgment entry dated December 20, 2006, the court found that
appsilants’ proposal was not satisfactory and modified it. The court further stated in
that judgment that appellants’ failure to comply with the modifications (which were in
essence a purge) would result in imposition of the $1,000 per day sanctions.
Appellants appealed the December 20 judgment, and this court dismissed that
appeal for lack of a final appealable order. Mun. Constr. Operators v. Cleveland
(Mar. 8, 2007), Cuyahoga App. No. 89246, Motion No. 392290. MCEO thenfiled a
motion for the imposition of sanctions. |

{§5; On February 23, 2007, the court held a hearing on MCEQO’s motion for
imposition of sanctions. On March 30, 2007, judgment was entered as a resuit of

that hearing, and it is from that judgment that appelfants appeal.

"We do not consider errors alleged by appellants in regard to judgments or orders
other than the March 30 judgment, as that was the only judgment attached to their notice of
appeal. See App.R. 3(D); Armbruster v. Hampton, Lorain App. No. 05CA008718, 2006-
Ohio-4530, 917.



{46 Intheirfirst assignment of error, appeliants contend that the trial court
~ erred in holding them in contempt for failure to implement the plan they submitted.
In their second assignment of error, appellants contend that the trial court erred in
modifying their proposal to comply with the arbitration award. Specifically, appeflants
argue that the modification in effect modified the arbitration award without a finding
pursuant to R.C. 2711.11 that the arbitrator exceeded his authority or that there was
a circumstance such as fraud, misconduct, or mistake. In essence, both
assignments of error challenge the court’s decision finding appellants had failed to
purge their contempt.

{97 Aftrial court may employ sanctions to coerce a party who is in contempt
into complying with a court order. Peach v. Peach, Cuyahoga App. Nos. 82414 and
82500, 2003-Ohio-5645, §37. Any sanction for civil contempt must albw the party
who is in contempt an opportunity to purge the contempt. Tucker v. Tucker (1983),
10 Ohio App.3d 251, 252, 461 N.E.2d 1337. A trial court abuses its discretion in
ordering purge conditions that are unreasonable or where compliance is impossible.

Burchett v. Miller (1997}, 123 Ohio App.3d 550, 552, 704 N.E.2d 636. The party
who is in contempt bears the burden of presenting sufficient evidence at the
contempt hearing to establish that the trial court’s purge conditions are
unreasonable or impossible for him to satisfy. Marx v. Marx, Cuyahoga App. No.

82021, 2003-Ohio-35386, §22.



{48 The city argues that “fits] position is [that its December 8, 2008
proposal] fully complied with the arbitration award wﬁen it submitted a plan to begin
reassignments of certain work traditionally performed by members of other
bargaining units.”

{19} The city’s blanket statement does not demonstrate that the court’s
March 30 judgment was unreasonable, arbitrary, or unconscionable. A review of the
eight page decision reveals that, in fact, the courl’s decision was not an abuse of
discretion. At the purge hearing, the court considered the testimony of eight
witnesses. The court also considered “Option 1,” introduced into evidence by
MCEO. Option 1 was a document that outlined a plan by appeliants to comply with
the court’s November 20 order. Appsliants decided not to attempt to follow Option
1, however, and submitted another proposal. The court stated that, “{hlad
defendants submitted a plan resembiling the broader, more comprehensive Option 1,
the Court might have found that Defendants were at least making a significant effort
to attempt not to assign work falling within the craft jurisdiction of MCEQ employees
to other City workers.”

{_1’[ 10} The court did not abuse its discretion in its purge order; appellants did
not establish that the order was unreasonable or impossible. Accordingly,
appeilants’ two assignments of error are overruled.

Judgment affirmed.

{t is ordered that appellee recover from appeliants the costs herein taxed.



The court finds there were reasonable grounds for this appeal.
It is ordered that a special mandate issue out of this court directing the
common pleas court to carry this judgment into execution,
A certified copy of this entry shall constitute the mandate pursuant to Rule 27

of the Rules of Appellate Procedure.

CHRISTINE T. McMONAGLE, JUDGE

JAMES J. SWEENEY, A.J., and
FRANK D. CELEBREZZE, JR., J., CONCUR.



